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ing such lands or interests in lands, or such 
lesser percentage which represents the State’s 
pro rata share of project costs as determined 
in accordance with subsection (c) 1 of section 
120 of this title. 

The authority granted by this section shall 
also apply to lands and interests in lands re-
ceived as grants of land from the United States 
and owned or held by railroads or other corpora-
tions. 

(b) The costs incurred by the Secretary in ac-
quiring any such lands or interests in lands may 
include the cost of examination and abstract of 
title, certificate of title, advertising, and any 
fees incidental to such acquisition. All costs in-
curred by the Secretary in connection with the 
acquisition of any such lands or interests in 
lands shall be paid from the funds for construc-
tion, reconstruction, or improvement of the 
Interstate System apportioned to the State 
upon the request of which such lands or inter-
ests in lands are acquired, and any sums paid to 
the Secretary by such State as its share of the 
costs of acquisition of such lands or interests in 
lands shall be deposited in the Treasury to the 
credit of the appropriation for Federal-aid high-
ways and shall be credited to the amount appor-
tioned to such State as its apportionment of 
funds for construction, reconstruction, or im-
provement of the Interstate System, or shall be 
deducted from other moneys due the State for 
reimbursement from funds authorized to be ap-
propriated under section 108(b) of the Federal- 
Aid Highway Act of 1956. 

(c) The Secretary is further authorized and di-
rected by proper deed, executed in the name of 
the United States, to convey any such lands or 
interests in lands acquired in any State under 
the provisions of this section, except the outside 
five feet of any such right-of-way in any State 
which does not provide control of access, to the 
State highway department of such State or such 
political subdivision thereof as its laws may pro-
vide, upon such terms and conditions as to such 
lands or interests in lands as may be agreed 
upon by the Secretary and the State highway 
department or political subdivisions to which 
the conveyance is to be made. Whenever the 
State makes provision for control of access sat-
isfactory to the Secretary, the outside five feet 
then shall be conveyed to the State by the Sec-
retary, as herein provided. 

(d) Whenever rights-of-way, including control 
of access, on the Interstate System are required 
over lands or interests in lands owned by the 
United States, the Secretary may make such ar-
rangements with the agency having jurisdiction 
over such lands as may be necessary to give the 
State or other person constructing the projects 
on such lands adequate rights-of-way and con-
trol of access thereto from adjoining lands, and 
any such agency is directed to cooperate with 
the Secretary in this connection. 

(Pub. L. 85–767, Aug. 27, 1958, 72 Stat. 892.) 

REFERENCES IN TEXT 

Act of February 26, 1931, 46 Stat. 1421, referred to in 
subsec. (a), is act Feb. 26, 1931, ch. 307, 46 Stat. 1421, as 

amended, known as the Declaration of Taking Act, 
which enacted sections 258a to 258e of Title 40, Public 
Buildings, Property, and Works. For complete classi-
fication of this Act to the Code, see Tables. 

Subsection (c) of section 120 of this title, referred to 
in subsec. (a)(2), was struck out and a new subsec. (c) 
was added by Pub. L. 102–240, title I, § 1021(a), Dec. 18, 
1991, 105 Stat. 1950. 

The Federal-Aid Highway Act of 1956, referred to in 
subsec. (b), is act June 29, 1956, ch. 462, 70 Stat. 374. For 
complete classification of this Act to the Code, see 
Tables. Section 108(b) of the Federal-Aid Highway Act 
of 1956 is set out as a note under section 101 of this 
title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 43 section 1770. 

§ 108. Advance acquisition of rights-of-way 

(a) For the purpose of facilitating the acquisi-
tion of rights-of-way on any Federal-aid high-
way in the most expeditious and economical 
manner, and recognizing that the acquisition of 
rights-of-way requires lengthy planning and ne-
gotiations if it is to be done at a reasonable 
cost, the Secretary, upon the request of the 
State highway department, is authorized to 
make available the funds apportioned to any 
State which may be expended on such highway 
for acquisition of rights-of-way, in anticipation 
of construction and under such rules and regula-
tions as the Secretary may prescribe. The agree-
ment between the Secretary and the State high-
way department for the reimbursement of the 
cost of such rights-of-way shall provide for the 
actual construction of a road on such rights-of- 
way within a period not exceeding 20 years fol-
lowing the fiscal year in which such request is 
made unless a longer period is determined to be 
reasonable by the Secretary. 

(b) Federal participation in the cost of rights- 
of-way acquired under subsection (a) of this sec-
tion shall not exceed the Federal pro rata share 
applicable to the class of funds from which Fed-
eral reimbursement is made. 

(c)(1) There is hereby established in the Treas-
ury of the United States a revolving fund to be 
known as the right-of-way revolving fund which 
shall be administered by the Secretary in carry-
ing out the provisions of this subsection. Sums 
authorized to be appropriated to the right-of- 
way revolving fund shall be available for expend-
iture without regard to the fiscal year for which 
such sums are authorized. 

(2) For the purpose of acquiring rights-of-way 
for future construction of highways and pas-
senger transit facilities on any Federal-aid sys-
tem and for making payments for the moving or 
relocation of persons, businesses, farms, and 
other existing uses of real property caused by 
the acquisition of such rights-of-way, in addi-
tion to the authority contained in subsection (a) 
of this section, the Secretary, upon request of a 
State highway department, is authorized to ad-
vance funds, without interest, to the State from 
amounts available in the right-of-way revolving 
fund, in accordance with rules and regulations 
prescribed by the Secretary. Funds so advanced 
may be used to pay the entire costs of projects 
for the acquisition of rights-of-way, including 
the net cost to the State of property manage-
ment, if any, and related moving and relocation 
payments. 
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(3) Actual construction of a project on rights- 
of-way, with respect to which funds are ad-
vanced under this subsection, shall be com-
menced within a period of not less than two 
years nor more than 20 years following the end 
of the fiscal year in which the Secretary ap-
proves such advance of funds, unless the Sec-
retary, in his discretion, shall provide for an 
earlier or later termination date. Immediately 
upon the termination of the period of time with-
in which actual construction must be com-
menced, in the case of any project where such 
construction is not commenced before such ter-
mination, or upon approval by the Secretary of 
the plans, specifications, and estimates for such 
project for the actual construction of a project 
on rights-of-way with respect to which funds are 
advanced under this subsection, whichever shall 
occur first, the right-of-way revolving fund shall 
be credited with an amount equal to the Federal 
share of the funds advanced, as provided in sec-
tion 120 of this title, out of any Federal-aid 
highway funds apportioned to the State in which 
such project is located and available for obliga-
tion for projects of the type funded and the 
State shall reimburse the Secretary in an 
amount equal to the non-Federal share of the 
funds advanced for deposit in, and credit to, the 
right-of-way revolving fund. 

(d) EARLY ACQUISITION OF RIGHTS-OF-WAY.— 
(1) GENERAL RULE.—Subject to paragraph (2), 

funds apportioned to a State under this title 
may be used to participate in the payment 
of— 

(A) costs incurred by the State for acquisi-
tion of rights-of-way, acquired in advance of 
any Federal approval or authorization, if the 
rights-of-way are subsequently incorporated 
into a project eligible for surface transpor-
tation program funds; and 

(B) costs incurred by the State for the ac-
quisition of land necessary to preserve envi-
ronmental and scenic values. 

(2) TERMS AND CONDITIONS.—The Federal 
share payable of the costs described in para-
graph (1) shall be eligible for reimbursement 
out of funds apportioned to a State under this 
title when the rights-of-way acquired are in-
corporated into a project eligible for surface 
transportation program funds, if the State 
demonstrates to the Secretary and the Sec-
retary finds that— 

(A) any land acquired, and relocation as-
sistance provided, complied with the Uni-
form Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970; 

(B) the requirements of title VI of the 
Civil Rights Act of 1964 have been complied 
with; 

(C) the State has a mandatory comprehen-
sive and coordinated land use, environment, 
and transportation planning process under 
State law and the acquisition is certified by 
the Governor as consistent with the State 
plans before the acquisition; 

(D) the acquisition is determined in ad-
vance by the Governor to be consistent with 
the State transportation planning process 
pursuant to section 135 of this title; 

(E) the alternative for which the right-of- 
way is acquired is selected by the State pur-

suant to regulations to be issued by the Sec-
retary which provide for the consideration of 
the environmental impacts of various alter-
natives; 

(F) before the time that the cost incurred 
by a State is approved for Federal participa-
tion, environmental compliance pursuant to 
the National Environmental Policy Act has 
been completed for the project for which the 
right-of-way was acquired by the State, and 
the acquisition has been approved by the 
Secretary under this Act,1 and in compliance 
with section 303 of title 49, section 7 of the 
Endangered Species Act, and all other appli-
cable environmental laws shall be identified 
by the Secretary in regulations; and 

(G) before the time that the cost incurred 
by a State is approved for Federal participa-
tion, both the Secretary and the Adminis-
trator of the Environmental Protection 
Agency have concurred that the property ac-
quired in advance of Federal approval or au-
thorization did not influence the environ-
mental assessment of the project, the deci-
sion relative to the need to construct the 
project, or the selection of the project design 
or location. 

(Pub. L. 85–767, Aug. 27, 1958, 72 Stat. 893; Pub. L. 
86–35, § 1, May 29, 1959, 73 Stat. 62; Pub. L. 90–495, 
§ 7(a), (b), Aug. 23, 1968, 82 Stat. 818; Pub. L. 93–87, 
title I, § 113, Aug. 13, 1973, 87 Stat. 257; Pub. L. 
94–280, title I, § 115, May 5, 1976, 90 Stat. 436; Pub. 
L. 102–240, title I, § 1017(a), (b), Dec. 18, 1991, 105 
Stat. 1947; Pub. L. 102–388, title III, § 346, Oct. 6, 
1992, 106 Stat. 1553; Pub. L. 103–429, § 3(2), Oct. 31, 
1994, 108 Stat. 4377.) 

REFERENCES IN TEXT 

The Uniform Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, referred to in sub-
sec. (d)(2)(A), is act Jan. 2, 1971, Pub. L. 91–646, 84 Stat. 
1894, as amended, and which is classified principally to 
chapter 61 (§ 4601 et seq.) of Title 42, The Public Health 
and Welfare. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4601 of Title 42 and Tables. 

The Civil Rights Act of 1964, referred to in subsec. 
(d)(2)(B), is Pub. L. 88–352, July 2, 1964, 78 Stat. 241, as 
amended. Title VI of the Act is classified generally to 
subchapter V (§ 2000d et seq.) of chapter 21 of Title 42. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 2000a of Title 42 
and Tables. 

The National Environmental Policy Act, referred to 
in subsec. (d)(2)(F), probably means the National Envi-
ronmental Policy Act of 1969, Pub. L. 91–190, Jan. 1, 
1970, 83 Stat. 852, as amended, which is classified gener-
ally to chapter 55 (§ 4321 et seq.) of Title 42. For com-
plete classification of this Act to the Code, see Short 
Title note set out under section 4321 of Title 42 and 
Tables. 

This Act, referred to in subsec. (d)(2)(F), probably 
means Pub. L. 102–240, Dec. 18, 1991, 105 Stat. 1914, 
known as the Intermodal Surface Transportation Effi-
ciency Act of 1991. For complete classification of this 
Act to the Code, see Short Title of 1991 Amendment 
note set out under section 101 of Title 49, Transpor-
tation, and Tables. 

Section 7 of the Endangered Species Act, referred to 
in subsec. (d)(2)(F), probably means section 7 of the En-
dangered Species Act of 1973, which is classified to sec-
tion 1536 of Title 16, Conservation. 
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AMENDMENTS 

1994—Subsec. (d)(2)(F). Pub. L. 103–429 substituted 
‘‘section 303 of title 49’’ for ‘‘section 4(f) of the Depart-
ment of Transportation Act’’. 

1992—Subsec. (a). Pub. L. 102–388, § 346(1), (2), sub-
stituted ‘‘Federal-aid highway’’ for ‘‘of the Federal-aid 
highway systems, including the Interstate System,’’ 
and ‘‘which may be expended on such highway’’ for ‘‘for 
expenditure on any of the Federal-aid highway sys-
tems, including the Interstate System,’’. 

Subsec. (c)(2). Pub. L. 102–388, § 346(3), inserted ‘‘and 
passenger transit facilities’’. 

Subsec. (c)(3). Pub. L. 102–388, § 346(5), which directed 
the substitution of ‘‘of the type funded’’ for ‘‘on the 
federal-aid system of which such project is to be part,’’ 
was executed by making the substitution for ‘‘on the 
Federal-aid system of which such project is to be a 
part,’’ to reflect the probable intent of Congress. 

Pub. L. 102–388, § 346(4), substituted ‘‘project’’ for 
‘‘highway’’ after ‘‘construction of a’’ in first and second 
sentences. 

1991—Subsecs. (a), (c)(3). Pub. L. 102–240, § 1017(a), sub-
stituted ‘‘20’’ for ‘‘ten’’. 

Subsec. (d). Pub. L. 102–240, § 1017(b), added subsec. (d). 
1976—Subsec. (a). Pub. L. 94–280, § 115(b), inserted ‘‘un-

less a longer period is determined to be reasonable by 
the Secretary’’ after ‘‘request is made’’ in last sen-
tence. 

Subsec. (c)(2). Pub. L. 94–280, § 115(a), struck out 
‘‘made pursuant to section 133 or chapter 5 of this 
title’’ after ‘‘relocation payments’’ in last sentence. 

Subsec. (c)(3). Pub. L. 94–280, § 115(c), inserted ‘‘or 
later’’ after ‘‘earlier’’ in first sentence. 

1973—Subsec. (a). Pub. L. 93–87, § 113(a), substituted 
‘‘ten’’ for ‘‘seven’’ years in last sentence. 

Subsec. (c)(3). Pub. L. 93–87, § 113(b), substituted ‘‘ten’’ 
for ‘‘seven’’ years in first sentence. 

1968—Subsec. (b). Pub. L. 90–495, § 7(a), substituted 
‘‘subsection (a) of this section’’ for ‘‘this section’’. 

Subsec. (c). Pub. L. 90–495, § 7(b), added subsec. (c). 
1959—Subsec. (a). Pub. L. 86–35 increased from five to 

seven years the period in which actual construction 
shall commence on rights-of-way acquired in anticipa-
tion of such construction. 

EFFECTIVE DATE OF 1991 AMENDMENT 

Amendment by Pub. L. 102–240 effective Dec. 18, 1991, 
and applicable to funds authorized to be appropriated 
or made available after Sept. 30, 1991, and, with certain 
exceptions, not applicable to funds appropriated or 
made available on or before Sept. 30, 1991, see section 
1100 of Pub. L. 102–240, set out as a note under section 
104 of this title. 

EFFECTIVE DATE OF 1968 AMENDMENT 

Amendment by Pub. L. 90–495 effective Aug. 23, 1968, 
see section 37 of Pub. L. 90–495, set out as a note under 
section 101 of this title. 

PRESERVATION OF TRANSPORTATION CORRIDORS REPORT 

Section 1017(c) of Pub. L. 102–240 provided that: ‘‘The 
Secretary, in consultation with the States, shall report 
to Congress within 2 years after the date of the enact-
ment of this Act [Dec. 18, 1991], a national list of the 
rights-of-way identified by the metropolitan planning 
organizations and the States (under sections 134 and 135 
of title 23, United States Code), including the total 
mileage involved, an estimate of the total costs, and a 
strategy for preventing further loss of rights-of-way in-
cluding the desirability of creating a transportation 
right-of-way land bank to preserve vital corridors.’’ 

AUTHORIZATION OF APPROPRIATIONS TO RIGHT-OF-WAY 
REVOLVING FUND; APPORTIONMENT; REVERSION OF 
AMOUNTS NOT ADVANCED OR OBLIGATED 

Section 7(c)–(e) of Pub. L. 90–495 provided that 
$100,000,000 for the fiscal year ending June 30, 1970, 
$100,000,000 for the fiscal year ending June 30, 1971, and 

$100,000,000 for the fiscal year ending June 30, 1972, be 
transferred from the highway trust fund to the right- 
of-way revolving fund established by subsec. (c) of this 
section, authorized the Secretary to apportion these 
funds and required that funds apportioned to a State 
remain available for obligation for advances until Oct. 
1 of the fiscal year in which the apportionment was 
made and any funds not advanced or obligated by such 
date revert to the right-of-way revolving fund for dis-
tribution to other States. 

STUDY OF ADVANCE ACQUISITION OF RIGHTS-OF-WAY 

Pub. L. 89–574, § 10, Sept. 13, 1966, 80 Stat. 769, as 
amended by Pub. L. 97–449, § 2(a), Jan. 12, 1983, 96 Stat. 
2439, directed the Secretary to make a full and com-
plete investigation and study of the advance acquisi-
tion of rights-of-way for future construction of high-
ways on the Federal-aid highway systems, with par-
ticular reference to the provision of adequate time for 
the removal and disposal of improvements located on 
rights-of-way and the relocation of affected individuals, 
businesses, institutions, and organizations, the tax 
status of such property after acquisition and before its 
use for highway purposes, and the methods for financ-
ing advance right-of-way acquisition by both the State 
governments and the Federal Government, including 
the possible creation of revolving funds for such pur-
pose. The Secretary was required to submit a report of 
results of such study to Congress not later than July 1, 
1967, together with his recommendations. 

INCREASED LIMITATION PERIOD APPLICABLE TO CERTAIN 
CONTRACTS 

Section 2 of Pub. L. 86–35 provided that agreements 
entered into before May 29, 1959 by the Secretary of 
Commerce and a State highway department under au-
thority of section 110(a) of the Federal-Aid Highway 
Act of 1956, or section 108(a) of title 23 of the United 
States Code shall be deemed to provide for actual con-
struction of a road on such rights-of-way within a pe-
riod of seven years following the fiscal year in which 
such request was made. 

§ 109. Standards 

(a) IN GENERAL.—The Secretary shall ensure 
that the plans and specifications for each pro-
posed highway project under this chapter pro-
vide for a facility that will— 

(1) adequately serve the existing and planned 
future traffic of the highway in a manner that 
is conducive to safety, durability, and econ-
omy of maintenance; and 

(2) be designed and constructed in accord-
ance with criteria best suited to accomplish 
the objectives described in paragraph (1) and 
to conform to the particular needs of each lo-
cality. 

(b) The geometric and construction standards 
to be adopted for the Interstate System shall be 
those approved by the Secretary in cooperation 
with the State highway departments. Such 
standards, as applied to each actual construc-
tion project, shall be adequate to enable such 
project to accommodate the types and volumes 
of traffic anticipated for such project for the 
twenty-year period commencing on the date of 
approval by the Secretary, under section 106 of 
this title, of the plans, specifications, and esti-
mates for actual construction of such project. 
Such standards shall in all cases provide for at 
least four lanes of traffic. The right-of-way 
width of the Interstate System shall be ade-
quate to permit construction of projects on the 
Interstate System to such standards. The Sec-


